in patterns of share ownership, and thus of corporate control, in the two countries. Canada is noteworthy for its highly concentrated share ownership and for the predominant position of a small number of family-based groups as share owners.' Of the 300 large, publicly traded companies included in the Toronto Stock Exchange ("TSE") index, 60.3% have a shareholder or coalition of associated shareholders with legal control, while only fourteen percent of TSE companies are widely held. 4 Comparable statistics for the United States are almost precisely obverse. 5 Thus, a substantially larger number of Canadian companies with public equity investors also have controlling shareholders and, as a result, more occasions for intershareholder conflict.
This article will examine the distinctive Canadian contribution to the resolution of conflict among shareholders, and of conflict between nonshareholder constituents (such as creditors) and persons controlling a corporation, typically its shareholders and directors. Part II discusses the aspects of corporate law that define the duties that a corporation's majority shareholder owes to its minority shareholders. Part III then examines the vehicles of litigation available to minority shareholders to contest acts done by or at the behest of majority shareholders, as well as the more prominent role Canadian securities regulation plays in controlling acts of majority shareholders. Part IV evaluates claims of unfair treatment by corporate constituents, other than minority shareholders, and the resolution of such claims in Canada and the United States. To sharpen its comparisons, the article periodically sets forth leading cases from each jurisdiction and explores their likely resolution in the other country.
Readers in the United States may initially be startled by two basic aspects of Canadian law. First, recent Canadian case law holds that a majority shareholder is not a fiduciary toward the minority, while Canadian statutes expressly protect the interests of a large cast of nonshareholder constituents, who may enforce their rights through private litigation. Second, several Canadian corporation statutes contain provisions enabling shareholders and various nonshareholder constituents to challenge actions of corporations or their directors on the basis that the action oppresses, unfairly disregards, or is unfairly prejudicial toward holders of interests protected by the statute. 6 
II LEGAL CONSTRAINTS ON CONTROLLING SHAREHOLDERS IN CANADA

A. General Alternatives to Majoritarianism
It is well settled in the United States that a majority shareholder owes a fiduciary duty to minority shareholders. 7 To be sure, in specific contexts, the precise meaning of fiduciary obligation sometimes resists clear definition and varies noticeably among jurisdictions. All the same, it is noteworthy that recent Canadian developments reject the imposition of fiduciary constraints, however A majority of jurisdictions in the United States now also have provisions in corporation statutes that treat oppression as a basis on which a shareholder may petition for involuntary dissolution of the corporation. Three basic points about oppression may be of assistance. First, the underlying concept lacks a standardized meaning in either statutory formulation or case law interpretations of statutory language. Some courts have interpreted oppression to require a showing of wrongful conduct or breach of fiduciary duty; others require a showing that the impugned conduct disappointed the petitioner's reasonable expectations. The Canadian statutes under discussion separately encompass conduct that unfairly prejudices or disregards the petitioner's interests. See F. HODGE O'NEAL & ROBERT B. THOMPSON, O'NEAL'S OPPRESSION OF MINORITY SHAREHOLDERS § 7.13 (2d ed. 1991). Second, most oppression statutes protect only the interests of shareholders; the Canadian statutes are unusual in encompassing nonshareholder interests. See infra part IV.B. Third, most oppression statutes in the United States limit the relief available to the petitioner to dissolution or a judicially-supervised buy-out of the petitioner's interest in the corporation. The Canadian statutes authorize a broad range of remedies, including injunctive relief and money damages. See infra note 30. Additionally, Canadian courts have permitted oppression litigation when the impugned conduct primarily injured the corporation rather than requiring the action to be brought as a derivative suit, see infra text accompanying note 146.
7. The classic assertion of the proposition came in Pepper v. Litton, 308 U.S. 295 (1939), a bankruptcy case in which the Court made the following statement:
A director is a fiduciary. So is a dominant or controlling stockholder or group of stockholders. Their powers are in trust. Their dealings with the corporation are subjected to rigorous scrutiny . ...
[T]hat standard of fiduciary obligation is designed for the protection of the entire community of interests in the corporation-creditors as well as stockholders.
Id. at 306-07 (citations omitted). The question of duties owed to creditors is addressed in part IV infra. Some authorities resist use of the term "fiduciary" to characterize directors' and controlling shareholders' duties in a corporate context because they fear that the term will lead to a confused importation of obligations unique to trustees. See REVISED MODEL Bus. CORP. AcT § 8.30 cmt. 1 (1991) [hereinafter RMBCAJ.
Inc.,' the Ontario Court of Appeal held that other components of Canadian law made it unnecessary, and even "inappropriate," to impose a fiduciary obligation in favor of minority shareholders on majority shareholders or, for that matter, on directors. 9 Instead, the court pointed to the breadth and generality of the remedy for oppression created by the Canada Business Corporations Act ("CBCA").
The question addressed by KeepRite is best understood as a component of a much larger question: whether it is appropriate or efficient to impose limits on a majority shareholder's powers. Controlling a majority of shares brings majority voting power on issues and transactions that require a direct shareholder vote. It also confers the power to elect a majority, and frequently all, of the corporation's directors. Once in office, the directors may well acquiesce to the desires of the controlling shareholder. Systems of corporate law have varied in the degree to which they constrain the acts of majority shareholders; presently, Canada and the United States impose a variety of legal limits on a majority shareholder's ability to obtain maximum advantage through his or her position. These limits fall into two general categories. The first category consists of statutory and case law rules that are applicable to defined types of transactions. These rules prohibit such transactions altogether, permit them only on closely circumscribed terms, or increase the cost ultimately borne by the corporation and its majority shareholders as a consequence of the transaction. The second category consists of general standards, formulated by statute or case law, applicable in litigation that challenges individual transactions or patterns of transactions. Putting aside technical detail in implementation for a moment, present Canadian law places noticeably more emphasis on rules in the first category than does U.S. law.
1°R
ules affecting share repurchases and various modes of share acquisition provide many illustrations of legally imposed constraints on majority shareholders. Through a repurchase, a majority shareholder may cause her own shares to be repurchased on attractive terms not available to the minority. Conversely, the majority shareholder may also cause the corporation to acquire the minority's interest at a price that compares unfavorably to the corporation's long-term prospects. Share repurchases have long been feasible in the United States, subject only to the insolvency and formal capital constraints imposed by corporation statutes. 1 Repurchase transactions have been fertile ground in the United States for judicial elaboration of fiduciary constraints on controlling shareholders; some courts require that closely held corporations afford the same 8. 80 D.L.R.4th 161 (Ont. App. 1991). 9. Id. at 171-72. 10. Other systems-in particular Great Britain and Australia-in turn diverge from Canada and the United States, as well as from each other.
11. Until relatively recently, corporations lacked power in the United Kingdom and Australia to repurchase their own shares on any terms, which obviated any need for rules regulating repurchase transactions.
repurchase opportunities to all shareholders that are available to the majority. 12 Fiduciary constraints also regulate, as explained below, 13 the terms of transactions in which the corporation cashes out or otherwise eliminates the minority's equity investment.
Majority shareholders are also constrained by rules that require that an equal benefit be derived from a transaction. It is not unusual for a purchaser of a controlling block of shares to be willing to pay more, on a per share basis, to owners of the control block than to noncontrolling shareholders who are also willing to sell. 14 Under the Ontario Securities Act, for example, a shareholder who sells a controlling interest may not receive a control premium that is not equally available on a per share basis to all shareholders. 15 In the United States, although a controlling shareholder may incur liability as a fiduciary if the purchaser subsequently loots the corporation's assets, 1 6 no general egalitarian norm applies to sales of control. Canadian law is more expansive than is U.S. law in defining the circumstances under which a minority shareholder has the right to compel the corporation to pay-out the fair value of her investment. 7 Such rights are conventionally believed to constrain the majority by making it attractive to structure transactions so that a minimal number of minority shareholders demand their statutory right to a cash payment.
Statutory oppression remedies and fiduciary doctrines, in contrast, operate much more generally. Because the operative concepts of oppression and fiduciary duty are not precise, these doctrines do not operate with a high level of predictability. The doctrines facilitate close judicial scrutiny of the factual background of an impugned transaction or pattern of behavior. In evaluating the significant differences between fiduciary doctrine and oppression doctrine, it is important to note that the Canadian oppression legislation diverges in significant respects from counterpart legislation in the United States, Great Britain, and Australia. For example, the CBCA provision interpreted in KeepRite expressly recognizes the interests of nonshareholder constituents as interests appropriately vindicated through oppression litigation. Oppression legislation in Great Britain 12. See, e.g., Donahue v. Rodd Electrotype Co., 328 N.E.2d 505, 518 (Mass. 1975). 13. See infra text accompanying notes 82-87. 14. The difference in price per share is conventionally termed a control premium. See ROBERT C.
CLARK, CORPORATE LAW § 11.4 (1986).
15. See Ontario Securities Act, 11 R.S.O. ch. S-5, § § 93(1)(c), 95 (1990) [hereinafter OSA]. The OSA exempts, inter alia, control transactions in which the price paid per share, including brokerage fees, does not exceed 115% of market value at the date of the bid. See id. § 93(1)(c)(iii). In effect, the OSA tolerates unequal sharing of control premiums that do not exceed 15%! The transactions tolerated, though, are likely to occur in relatively small corporations, for the OSA exemption is unavailable if more than five shareholders sell. See id. § 93(1)(c)(i).
16. KeepRite is a significant case for many reasons, among them the ordinariness of its facts. In KeepRite, two wholly owned subsidiaries of a parent corporation, Inter-City Gas Corporation (ICG), sold assets to a fifty-five percent-owned subsidiary (KeepRite), for a net purchase price of $19.5 million. KeepRite manufactured and sold refrigeration and air conditioning equipment; it purchased assets, including inventory, previously used by the wholly owned subsidiaries in the manufacture and sale of heating equipment. Prior to the asset purchase, KeepRite was in financial difficulty due to several factors, prominent among them KeepRite's high debt-to-equity ratio and the short season for air conditioning in Canada.' KeepRite skipped the fourth quarter dividend in 1982, exhausted its lines of credit by the end of 1982, and needed an infusion of equity to complete a refinancing of its bank debt. Neither the trial court nor the appellate court opinion in KeepRite precisely identifies the author of the proposal that KeepRite purchase the heating assets from the wholly owned subsidiaries. The proposal involved financing the asset purchase through a rights offering of additional KeepRite equity to its present shareholders. Facilitating the rights offering, in turn, required an amendment to KeepRite's articles of incorporation to create preferred shares and to make unlimited the number of common shares authorized.
Once KeepRite's CEO raised the purchase proposal with the corporation's directors, the board appointed three independent directors to a separate committee to evaluate the proposal; no committee member had any employment ties or other affiliation with the parent corporation or its wholly owned subsidiaries. However, the members disagreed about the committee's mission. One member believed that the committee should consider the transaction as if it were an arm's-length deal. Thus, he felt that the committee should try to negotiate a lower purchase price for the assets and that the committee should remember that the sellers might obtain benefits through the transaction beyond their receipt of the purchase proceeds. 2 Another committee member thought this approach was "too restrictive" and proposed that the committee evaluate whether the transaction was, all things considered, fair to KeepRite, given its financial predicament and the financing structure created by the rights offering.' Eventually, the committee, which met five times, achieved a reduction in the purchase price and, with the assistance of financial advisers, considered the synergistic benefits of the transaction to KeepRite. The committee did not, however, commission a valuation of the assets on a goingconcern basis. On the committee's affirmative recommendation, KeepRite's directors approved the asset acquisition, and a sufficient majority of its shareholders then approved the amendments necessary to facilitate the rights offering. The offering and the acquisition were subsequently completed.
The plaintiffs, minority shareholders representing about twenty-eight percent of KeepRite's shares, initially-and ultimately unsuccessfully-sought an injunction against the rights offering. The plaintiffs then attacked the asset acquisition under the CBCA section prohibiting an action that "is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor, director or officer .... "23 The plaintiffs also brought an action, as dissenting shareholders, to fix the value of their shares so that the shares' fair value could be paid out to them. 24 The court held that the plaintiffs 22 . See id at 25. 23. The plaintiffs sued under CBCA § 234, now renumbered as § 241. 24. The CBCA entitles a dissenting shareholder to payment of "the fair value" of her shares, "determined as of the close of business on the day before the resolution was adopted..." from which the shareholder dissented. CBCA § 190(3). A shareholder has the right to dissent from an amendment to the corporation's articles that would "add, change or remove any provisions restricting or constraining the issue, transfer or ownership of shares" in the class held by the shareholder. Id. § 190(1)(a). Removing a maximum limit on the number of authorized common shares may fall within § 190(1)(a) because such a limit controls the number of shares the corporation may issue. Additionally, and more directly, under CBCA § 190(2) a shareholder may dissent if approval of the amendment requires a separate class vote by members of that shareholder's class of shares. Section 176(1)(a) requires a separate class vote to "increase or decrease any maximum number of authorized shares of such class, or increase any maximum number of authorized shares of a class having rights or privileges equal or superior to the shares of such class ......
Canadian corporation statutes contain much broader triggers for dissenters' rights than do counterpart provisions in the United States. The Delaware statute restricts dissenters' rights to transactions formally structured as mergers or consolidations. See DEL. CODE ANN. tit. 8, § 262(b) (1974) . California, more generously, mandates dissenters' rights in all reorganization transactions, defined by statute to include various modes of corporate fusion that are not formally structured as mergers, such as share exchanges and sales of all, or substantially all, of a corporation's assets. See CAL.
CORP. CODE § § 181, 1201, 1300 (West 1990). Unlike the CBCA, both the Delaware and California statutes contain exceptions to the availability of appraisal for shares with a liquid public market value. The Delaware statute, however, subjects this exception to a further exception for transactions in which shareholders receive consideration other than shares in the corporation surviving or resulting from the merger, shares in some other corporation with an active public market, cash in lieu of fractional shares, or some combination thereof. See DEL. CODE ANN. tit. 8, § 262(b). The Revised Model Business Corporation Act [hereinafter RMBCA], more expansively, also mandates dissenters' rights for selected types of amendments to a corporation's articles. See RMBCA § 13.02(a)(4). In general, the triggers for these rights are more narrowly drawn than the amendment triggers in the CBCA. The amendments in KeepRite, for example, would trigger dissenters' rights under the RMBCA only if they created "a right in respect of redemption" for the preferred stock that "materially and adversely affect[ed] rights in respect of the dissenter's shares .... " Id. § 13.02(a)(4)(ii). The fact that an amendment requires a separate class vote, see id. § 10.04, does not in itself trigger dissenters' rights under the RMBCA.
The CBCA provisions defining dissenters' rights were patterned after the North Carolina Business Corporation Act, which in 1925 was one of the first statutes to create rights of dissent and appraisal. See RUSSELL M. ROBINSON II, NORTH CAROLINA CORPORATION LAW AND PRACICE § 27-1 (3d ed. 1990). The North Carolina statute was viewed as more progressive on the topic than the original Model failed to establish grounds necessary to recover under the oppression statute. However, the court held that the plaintiffs independently had a right to dissent and, thus, to receive the fair value of their shares.
2.
The KeepRite Transaction Analyzed under the Oppression Statute. The generality of oppression statutes makes it difficult to delineate, in analytic form, the constituent elements of conduct that violates the statute. The origins of Canadian oppression remedies are readily traceable to provisions in the English companies acts.' Canadian statutory language, however, clearly expands the grievances well beyond the "oppressive" acts and omissions covered by the initial English provisions. The CBCA encompasses the corporation's own acts or omissions, the conduct of its business, and the exercise of its directors' powers. A complainant may seek relief based on corporate acts and omissions that are .unfairly prejudicial to or that unfairly disregard the interests of any security holder, creditor, director or officer .
"... 26 The operative definition of unfairness is thus not inexorably linked to the actor's motives or intentions. Indeed, the KeepRite court's analysis of the CBCA oppression remedy notes that its expansive language obviates the need for the complaining party to submit evidence that any bad faith or want of probity accompanied the disputed acts.' As a result, interests may be "unfairly" disregarded or prejudiced by acts or omissions of well-intentioned persons. Motive is not irrelevant, though. According to KeepRite, evidence of "quality" or "propriety" of the conduct complained of is clearly relevant" in determining whether the conduct is oppressive or unfair. 29 As we shall see, however, many more questions lie in wait on the fairness front.'°B Canadian oppression statutes authorize a broad range of remedies, including orders to restrain the conduct complained of, orders for compensation, orders to direct the purchase of securities, and orders to annul a corporation's articles or bylaws. In no way is the court's remedial power defined by or limited to an order for involuntary dissolution. CBCA, R.S.C. ch. C-44, § 241(3) (authorizing court to "make any interim or final order it thinks fit"; specific remedies delineated in statute are not exclusive). Similarly, the oppression provision adopted by the English Companies Act authorizes the The trial court in KeepRite appears to have examined broadly the nature of the challenged transaction, the manner in which it was carried out, and its result. 31 The trial court was not persuaded that the transaction was favorable to ICG at the expense of KeepRite. 32 Although, during the trial, the respondents assumed the burden of adducing evidence on these questions, the appellate court in KeepRite declined to determine whether, in all such transactions, the majority shareholder must bear the burden of persuasion. 33 In oppression actions generally, the burden of persuasion is on the applicant. 4 The appellate court's opinion in KeepRite also lacks a clear statement of the proper role of the independent committee. Although the opinion details, at some length, the activities of the KeepRite committee, it articulates no general goal or set of functions for such a committee. Indeed, the committee's principal economic accomplishment-achieving a reduction in the net purchase price KeepRite paid for the assets-is discernible in the appellate opinion only by implication. Moreover, the appellate opinion seems to envision a relatively constrained role for the trial court in reviewing the transaction and the committee's role:
There can be no doubt that on an application under [the oppression section] the trial judge is required to consider the nature of the impugned acts and the method in which they were carried out. That does not mean that the trial judge should substitute his own business judgment for that of managers, directors, or a committee such as the one involved in assessing this transaction.
35
KeepRite does not resolve the question of whether its refusal to permit judicial "substitution" of business judgment constitutes a requirement of deference to committees like the one in KeepRite. The broad and undefined bases for liability under the oppression statute render the imposition of fiduciary duty "unnecessary and ... inappropriate," court to "make such order as it thinks fit for giving relief in respect of the matters complained of." Companies Act 1985, ch. 6, § 461(1) (Eng.).
In contrast, corporation statutes in the United States, to the extent that they include oppression as a basis for relief, treat it as a basis for involuntary dissolution in a petition brought by a shareholder. See, e.g., RMBCA § 14.30(2)(ii) (allowing court-ordered dissolution if shareholder establishes in a proceeding that directors or those in control of the corporation "have acted, are acting, or will act in a manner that is illegal, oppressive or fraudulent"). according to the appellate opinion in KeepRite. 3 The court reasoned that such an imposition is unnecessary because the statutory oppression scheme is so broadly cast that "the evidence necessary to establish a breach of fiduciary duty would be subsumed in the broader range of evidence which would be appropriately adduced on an application under the section." 37 The court felt that imposing a fiduciary duty would be inappropriate because the CBCA, like other Canadian corporation statutes, contains an articulation of the duty owed to the corporation by each director and officer to "act honestly and in good faith with a view to the best interests of the corporation .... "' However, the oppression statute expressly includes the interests of persons other than the corporation itself. Thus, "[t]o impose upon directors and officers a fiduciary duty to the corporation as well as to individual groups of shareholders ... could place directors in a position of irreconcilable conflict, particularly in situations where the corporation is faced with adverse economic conditions." 39 In this passage, the court seemed to ignore the separate position of the majority shareholder, focusing instead solely on the posture of its directors. The crucial question is whether the majority shareholder itself should be treated as a fiduciary of minority shareholders in the subsidiary, not the fiduciary posture of its or the subsidiary's directors. Interestingly, the KeepRite opinion holds out the prospect that, on other facts, a majority shareholder might owe fiduciary duties to the minority. Everything turns on a particularistic and fact-specific investigation; "[c]ourts impose fiduciary duties only in situations where someone stands in a particular position of trust by virtue of an agreement or as a result of the circumstances and relationship of the parties." ' Accordingly, one suspects that longstanding relationships among shareholders of small corporations could be analyzed differently. 41 For mundane transactions in larger ventures, like KeepRite, fiduciary standards do not apply.
The precise reach of the oppression remedy, however broad, may leave gaps. For example, would an oppression standard catch insider trading? More generally, if the defendant's acts produced a benefit for her without demonstrably injuring someone else, fiduciary principles permit recovery of the benefit if it was ill-gotten. The question under an oppression analysis, in contrast, is whether the defendant's acts unfairly prejudiced or disregarded someone's interests. 36 (1976) , is a Commonwealth example. In Coleman, the defendants, a father and son who ran a family corporation, made a takeover bid for the shares owned by other family members without disclosing the son's financing plans for the bid and the son's knowledge that the company's assets were worth far more than their book value. The New Zealand Court of Appeal held that both defendants, who were directors, breached a fiduciary duty owed to the non-insider shareholders, a duty based on the confidence reposed in the father and son by the other shareholders.
In short, the KeepRite opinion does not contribute much clarity to oppression jurisprudence, apart from its holding that a controlling shareholder's status does not in itself make that shareholder a fiduciary toward minority shareholders. Otherwise KeepRite omits or muddles resolution of key matters. KeepRite does not allocate the burden of proving (or disproving) fairness. Although the opinion does not define functions or objectives for a committee of unaffiliated directors, it appears to contemplate judicial deference to the committee's business judgment. KeepRite, finally, seems to equivocate about the relevance of the defendant's subjective motives: The applicant need not establish bad faith on the defendant's part, while the quality or propriety of her conduct bears on whether it was oppressive or unfair. 42 
3.
Rationales and Limits for Oppression Statutes. Canadian courts have been receptive to the application of fiduciary standards in a broad range of noncorporate contexts, 43 with a degree of enthusiasm that startles observers elsewhere in the British Commonwealth."
Indeed, prior to the Court of Appeal's opinion in KeepRite, well-regarded Canadian commentators emphasized the appropriateness of applying fiduciary constraints to majority shareholders. 4 5 Professor Macintosh, in particular, argued that the oppression statute itself imposed a de facto fiduciary duty on controlling shareholders. 6 The Ontario Securities Commission ("OSC"), resolving a takeover-generated dispute, expressly assumed that nonmajority, controlling shareholders were fiduciaries toward the minority, an assumption the OSC based, in part, on perceived signals from Ontario courts. 47 Finally, the report accompanying the statutory draft upon which contemporary Canadian corporation statutes are based justifies the scope of the oppression remedy with the "premise that dominant shareholders, who are in a position to control management, owe a fiduciary duty to minority shareholders comparable to the duty that directors and officers owe to the corporation." ' But agreement on this point is far from unanimous. 4 The history of oppression statutes, and circumstances elsewhere in corporate law to which this statutory remedy was designed to respond, help to explain KeepRite, if not the ultimate sources of a "last bastion" sensibility. 50 The Canadian oppression statutes are expressly based on English counterpart provisions although, as noted above, they represent expansions on several fronts beyond the original English models. Likewise, Canadian corporate law could not have been immune to the strong majoritarian tradition so long and so deeply entrenched in English company law. 5 Prior to 1948, minority shareholders in English companies were, as a practical matter, without much of a remedy against overreaching or opportunistic behavior by majority shareholders. An ill-defined doctrine of "fraud on the minority" possibly applied to extreme misbehavior. 5 2 The minority shareholder could also petition the court to wind up the corporation on the ground that it was "just and equitable" to do so. Short of the drastic winding up remedy, minority shareholders were likely to be without recourse. Other procedural inhibitors, such as the rule in Foss v. Harbottle, 53 which barred shareholder derivative actions and other shareholder actions arising from breaches of duty ratifiable by a majority of shareholders, greatly reduced the number of minority shareholder actions.' English courts held that they lacked jurisdiction to interfere in the internal management of companies; some English opinions posited that shareholders, having elected weak-willed, incompetent, or foolish directors, were at fault when the consequences of their poor selections became evident!"
The English Companies Act of 1948 included an oppression statute that permitted the court to order remedies other than an order to wind up the company. When the petitioner could establish that the company's affairs were being conducted in an oppressive manner and that the facts would justify a winding up order, but that winding up would unfairly prejudice the parties, the court had the power to order an alternative remedy. However, the alternative remedy was not popular with the court. subsequently eliminated the link to winding-up and replaced the requirement of oppressive conduct with the requirement that the conduct complained of be "unfairly prejudicial to the interests of some part of the members . . . . Despite the adoption of the expanded statute, English cases continue to restrict its reach in key respects. The petitioner must establish, for example, injury to members' interests as shareholders, 58 which excludes typical situations in which controlling shareholders exclude a minority shareholder from the board of directors or from employment. Although Canadian courts, applying more broadly defined oppression statutes, have not imported the English restrictions, 59 the normative backdrop of majoritarianism is inescapable. In other words, the enactment of broad oppression legislation in Canada facilitated a shift-indeed perhaps a metamorphosis-in judicial perspectives on the prerogatives of majority shareholders;' the speed and acuity with which courts develop more particular doctrine under the broad statutory aegis turn on factors beyond the statute itself. The infrequency of litigation and the relative youth of the doctrine may be significant factors. The CBCA, along with its broad oppression provision, was enacted in 1975. Aspects of Canadian law appear to inhibit oppression suits by small shareholders: Attorneys may not represent clients in litigation on a contingency fee basis, 6 ' and losing litigants are generally liable for the winner's costs, including attorneys' fees. 62 All these circumstances combined make it difficult to predict the longevity or force of the KeepRite holding. However, KeepRite's rejection of the proposition that controlling shareholders are, as such, fiduciaries toward the minority does not stand alone in Canadian jurisprudence; much of Canada's corporate law reflects the entrenched strength of the majoritarian tradition derived from English company law. Additionally, but probably less substantively, the factors that inhibit some types of oppression litigation may also serve to thwart the metamorphic potential of the oppression statutes themselves.
III FIDUCIARY DOCTRINE CONTRASTED WITH NORMS APPLIED IN OPPRESSION CASES
Does it matter whether transactions like the KeepRite asset purchase are, as in the United States, evaluated within an analytic framework defined by fiduciary concepts rather than the analytic framework established under the Canadian oppression statutes? On the specific facts of the KeepRite dispute, the answer to this question may be beside the point, but, in general, the choice of analytic framework matters greatly.
These types of transactions raise two basic questions, which in turn suggest a number of corollary questions. First, did the process leading to the transaction's approval have problematic aspects? If noncontrolling shareholders voted to approve the transaction, were they sufficiently informed and free from coercion? If, as in KeepRite, the subsidiary had independent or unaffiliated directors who participated separately as a committee, what should be expected of the committee? Second, under what circumstances should the court evaluate the merits of the transaction? Should the court defer to the unaffiliated directors' judgment?
What weight should be attached to the minority shareholders' vote of approval? If the court evaluates the transaction, what standard should it apply?
For a variety of reasons, resolving these questions through the fiduciary framework is likely to lead to crisper answers. Even as Canadian oppression jurisprudence "fills in," it is likely to retain the relative lack of definition evidenced by KeepRite. In particular, as explained below, 6 " fiduciary analysis produces a more explicit and sharper definition for the role of the independent committee. However elusive its ultimate reach, conventional fiduciary analysis enables a court to identify the exclusive or primary beneficiary on behalf of whom decisionmakers must exercise discretion. In contrast, the focus on a statutorily undefined concept of fairness, as dictated by the Canadian oppression statutes, when coupled with the variety of interests that may be vindicated through these statutes, will generate answers that are more muted and less sharply defined.
A. Fiduciary Constraints Applied to Controlling Shareholders
Under U.S. law, to state that a majority or controlling shareholder is a fiduciary to minority shareholders is simply to begin the analysis6 M Cases 63. See infra part III.A.6. 64. Justice Frankfurter's opinion in SEC v. Chenery Corp., 318 U.S. 80, 85-86 (1943), contains the oft-quoted observation that to say that a person is a fiduciary "only begins analysis; it gives direction to further inquiry. To whom is he a fiduciary? What obligations does he owe as a fiduciary? In what respect has he failed to discharge these obligations? And what are the consequences of his deviation from duty?" To be sure, in some contexts the ensuing analysis may proceed expeditiously because the parties' relationship is such that the content and object of the fiduciary's obligations, and the consequences of breach, are governed by well-settled legal principles. See Austin W. Scott, The Fiduciary Principle, 37 CAL. L. REv. 539, 541 (1949) (describing the "usual fiduciary relations").
It may be that Canadian analysis of fiduciary questions is more structured than is its counterpart in the United States. Justice Frankfurter's observation serves as a starting point for many judicial opinions and much academic commentary produced in the United States. The judicial task, in short, is not simply to identify persons and fiduciaries and then subject them to a package of standardized and precisely defined duties; the task often encompasses the construction of the duties applicable to any given individual or type of fiduciary. The constructive element is especially visible when a fiduciary--such as a majority shareholder-has interests of her own that she may legitimately pursue, at least to some extent. Canadian writers, in contrast, may expect a higher degree of standardization in the duty's content, or may be less comfortable with express judicial construction, or may be working within a system that is at an earlier point in its development. Cf. Ronald G. Slaght, Proving a Breach of defining the content of the majority's fiduciary duty involve differing types of transactions and corporations. Not surprisingly, the cases are distinctive in some respects but, in others, develop definitions of duty that overlap. For present purposes, these cases can be placed in three basic categories: (1) cases involving an ongoing relationship between parent and subsidiary corporations where there are either direct business dealings between the parent and subsidiary or decisions having different impacts on the parent and the subsidiary's minority shareholders; (2) cases involving a transaction that eliminates the investment interest of minority shareholders in a subsidiary, leaving the parent or a wholly owned subsidiary as the owner of all equity in the subsidiary;' and (3) cases involving a variety of transactions and practices within closely held corporations that are either advantageous to the majority shareholder or disadvantageous to the minority. While courts apply similar principles to the first two categories of cases, the last category raises concerns distinctive to closely held businesses.
The principal consequence of characterizing a controlling shareholder as a fiduciary is that her dealings with the subsidiary, if challenged by a minority shareholder of the subsidiary, may be reviewed by the court under a standard of "intrinsic fairness. ' 6 " Although later cases tend to use the term "entire fairness," ' 67 the terminology seems to be interchangeable.' If the shareholder owns less than a majority of the shares, the plaintiff has the burden of establishing that the allegedly controlling shareholder dominated the directors or otherwise dictated the terms of the impugned transaction. 69 transaction was tainted by fraud 7 " or that it was tantamount to a gift of the subsidiary's assets. 7 2 Business judgments are presumed to be sound and beyond the sphere of judicial review if they can be attributed to any rational business purpose. 7 3 Although distinguished commentators have argued that "[t]he results of the cases suggest that the difference between the two standards is not significant, ' , 74 defendants regularly resist the application of the intrinsic fairness standard, knowing well the length of litigation and breadth of judicial review that the standard invites. Indeed, the same commentators suggest that the choice of standard--or the choice of label for a standard-has a greater ex ante impact on behavior than its ex post impact in litigation. 7 5 In other words, knowing that the transaction will be closely reviewed by a court if it is challenged in litigation will cause those involved to behave more cautiously in connection with the transaction.
1.
The Selfish Parent. Cases that articulate the intrinsic fairness standard acknowledge that the parent corporation is not under a duty to engage in selfless behavior or to sacrifice to benefit the subsidiary. In general, a shareholder may vote and control her shares in her own interest; a shareholder is free to vote on the basis of a desire for personal profit or on the basis of whim or caprice. 76 The intrinsic fairness standard does not limit the parent's freedom to elect directors or to approve fundamental transactions.7 The parent's directors are also bound by a fiduciary obligation to serve the parent's interests. Thus, they need not structure every relationship with the subsidiary, or every transaction that affects the subsidiary, with an eye solely on furthering the interests of the subsidiary's minority shareholders. 7 " Indeed, to do so would be inconsistent with the directors' duty to the parent corporation and its own shareholders. The cases implicitly-and in some instances explicitly-recognize that the parent corporation's relationship with the subsidiary will optimally yield results that resemble those generated by negotiations and dealings between parties operating at arm's length. 7 9 The intensity and scope of the parent's fiduciary duty to the subsidiary's minority shareholders are not readily comparable to the inhibitions conventionally imposed by the law on other types of fiduciaries. A simple example is the fiduciary's self-investment of the beneficiary's funds. In the absence of statutory authorization, fiduciaries such as trustees and guardians may not self-invest, even if the investment does not produce a demonstrable loss for the beneficiary, because self-investment creates an obvious conflict of interest for a fiduciary institution.' In contrast, if a subsidiary "deposits" its cash with its parent corporation, and receives a competitive interest rate in return, the parent has not breached its fiduciary obligation to the subsidiary. 81 Other examples of the parent's right not to act selflessly arise in connection with cash-out merger transactions, which terminate the minority's equity investment in the subsidiary and do not continue it in a surviving corporation. The parent is not under an obligation to sell its majority shareholding in the subsidiary to a third party, even if the sale would be advantageous to the minority because of the attractive price minority shareholders would receive for their shares.' In negotiating the terms of a merger of the subsidiary into the parent (or into a wholly owned subsidiary), the parent's fiduciary obligation does not oblige it to disclose the top price it is willing to pay to the directors negotiating on behalf of the subsidiary or to the subsidiary's minority shareholders.' This follows from a stockholder's right to sell her stock when and on such terms as she deems expedient. ' Likewise, the parent need not disclose projections and analyses respecting the subsidiary developed by or on behalf of the parent, unless the projections and analyses are prepared by directors of the subsidiary who are also in fiduciary positions with the parent.' On the other hand, the parent's duty of complete candor to the minority requires it to 17, 1990 ) (internal planning document prepared by staff member on his own initiative, which was not seen by parent's board, does not establish that parent had a long-standing plan to cash out minority).
86. See Weinberger v. UOP, Inc., 457 A.2d 701, 708-09 (Del. 1983) (projections of price at which elimination of minority constituted "outstanding investment opportunity" for parent prepared by two directors of subsidiary who were also directors of parent deemed material). disclose information within its possession that might aid the minority in evaluating the merger.7
The Parent Corporation's Duties Contrasted with Those of the Subsidiary's Directors.
Unlike the KeepRite opinion, U.S. cases carefully differentiate between the fiduciary duties owed by the parent corporation itself and duties owed by directors serving either that corporation or the subsidiary. Subsidiary directors who participate in the conduct or the transaction challenged by the plaintiff must satisfy the intrinsic fairness standard if they also occupy a fiduciary position with the parent corporation.s Subsidiary directors who are dual fiduciaries but who do not participate in the decision leading to the transaction are not vulnerable to any claim by the plaintiff. 89 Unaffiliated directors who participate in the decision, such as the directors on the committee in KeepRite, are not dual fiduciaries. Thus, if they exercise due care' and act in good faith, 9 1 their conduct is subject to review under the business judgment standard. 9 The fiduciary status of the parent corporation and the applicable standard of judicial review are questions separate from inquiries about directors as individual defendants. These questions overlap only to the extent that the parent argues that it did not exercise its control, that is, that the interests of minority shareholders were effectively represented by subsidiary directors so that the parent did not dictate the terms of the transaction. 9 3 It is also apparent in these cases that the interests to be protected through fiduciary standards are those of minority shareholders of the subsidiary. Fiduciary standards embody stringent expectations, operating narrowly, within closely drawn borders. Delaware cases, for example, exclude from the scope of fiduciary protection the contractually defined rights of bondholders and other creditors,' the rights of holders of 87. See Kahn v. Household Acquisition Corp., 591 A.2d 166, 171 (Del. 1991). It is entirely possible that on some level Kahn conflicts with the holding in Rosenblatt that the parent's fiduciary duty does not oblige it to disclose its top price to directors negotiating on behalf of the subsidiary or to the subsidiary's shareholders. See supra text accompanying note 82. Information about that price seems highly pertinent to evaluation of the merger by the subsidiary's shareholders and thus to be encompassed by the parent's obligation of complete candor. As it happens, the information in Kahn, which concerned government subsidies, was held by the court not to be material, see Kahn, 591 A.2d at 171, which makes the conflict less than immediate.
88. In any matter in which a director possesses "a financial, business or other personal interest which does not devolve on the corporation or all stockholders generally," the director has the burden of establishing inherent fairness. Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261, 1280 (Del. 1988 convertible debentures, 95 as well as the contractually defined rights and limits on preferred stock.9 Moreover, fiduciary duties to minority stockholders commence only after their stock in the subsidiary is distributed to them. If the parent announces an intention to spin off a wholly owned subsidiary, its fiduciary duties to the subsidiary's eventual minority stockholders begin at the date the stock is distributed, not at the date the parent announces the spin-off plan.'
3.
The Content of Intrinsic Fairness. Assuming that the parent's fiduciary obligation requires it to satisfy a standard of intrinsic (or entire) fairness, what, concretely, does that fairness require? The answer, to some extent, depends on the jurisdiction and the type of transaction. In Weinberger v. UOP, Inc., 9 " the Delaware Supreme Court's leading opinion defining fairness in the context of merger transactions between subsidiaries and their parents, the court explained that "fairness" incorporates two separable aspects, fair dealing and fair price. Questions under the "fair dealing" heading include "when the transaction was timed, how it was initiated, structured, negotiated, disclosed to the directors, and how the approvals of the directors and the stockholders were obtained." 9 "Fair price" concerns "the economic and financial considerations of the proposed merger, including all relevant factors: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company's stock." 1 " Weinberger also recognized that, although these dimensions of fairness are distinct, ultimately "the test for fairness is not a bifurcated one.. . . All aspects of the issue must be examined as a whole since the question is one of entire fairness." 1°1 If the transaction is not vulnerable on the "fair dealing" front, Weinberger recognized that price is then the predominant consideration."
Other jurisdictions impose additional requirements on controlling shareholders in connection with cash-out transactions, which eliminate the minority's equity investment interest in the subsidiary. In other types of transactions, an intrinsic fairness test examines whether the parent has benefitted at the expense of the subsidiary; if it has, the parent must establish that the transaction was "objectively fair."'" If the parent has entered into a contract with the subsidiary to buy goods the subsidiary produces, and the parent subsequently breaches the contract, the intrinsic fairness standard requires the parent to prove that the subsidiary could not possibly have met its own performance obligations under the contract."° Intrinsic fairness requires a parent to disgorge the benefit it receives by wrongfully diverting business to itself from its subsidiary."° If a parent files consolidated tax returns with a subsidiary, "intrinsic fairness" requires the parent to justify its share of the allocation; the parent may not gain at the subsidiary's cost." 0 If both corporations contributed to a tax savings, the parent may not appropriate it entirely."' According to Sinclair Oil, the parent self deals-thereby triggering the intrinsic fairness test-when it "causes the subsidiary to act in such a way that the parent receives something from the subsidiary to the exclusion of, and detriment to, the minority stockholders of the subsidiary." Id. This test couples the parent's exercise of control with a benefit it alone receives, at the expense of the subsidiary's minority shareholders.
108. Id. at 723 (parent's breach of contract to purchase, through wholly owned subsidiary, minimum amounts of crude oil and refined oil products from subsidiary). Suppose the subsidiary's directors approve a proposed modification of the contract to conform the contract's express performance requirements to the parent's anticipated practice (based on its past practice). The modification may be evaluated from the perspective of commercial law norms as well as corporate law norms. Contemporary commercial law does not require that a modification be supported by separate consideration. If the contract involves goods, § 2-209 of the Uniform Commercial Code imposes simply a test of "good faith" to determine whether the modification is enforceable. The pertinent question is whether the proposal to modify was motivated by a "legitimate commercial reason." Legitimacy appears to be determined solely by the motives of the party benefitting from the modification. See U.C.C. § 2-209, cmt. 2 (1990). Somewhat different questions are pertinent within the realm of corporate law. Should the decision to modify be treated as a simple business judgment? Should it be subject to the intrinsic fairness standard? Especially if the modification is unilaterally favorable to the parent, the parent seems to be benefitting to the exclusion of the minority shareholders in the subsidiary, which clearly triggers review under the intrinsic fairness standard.
109 Finally, if the parent controls the subsidiary's operational decisions and causes the subsidiary to enter into transactions with it, intrinsic fairness requires the parent to establish that it was not the cause of the subsidiary's lost profits. 112 In Summa Corp. v. Trans World Airlines, Inc., the airline's controlling shareholder, Hughes Tool Co. ("Toolco"), at the behest of Toolco's sole shareholder, Howard Hughes, refused to allow the airline to purchase its own jets directly from airplane manufacturers. 113 Instead, the airline leased or bought jets from Toolco on terms that were profitable to it as the seller. Mr. Hughes' "evasive nature and difficult temperament" led Toolco to delay ordering planes, which further delayed the airline's access to them. 114 As a result, the airline failed to establish the jet fleet it needed to remain competitive. Under the intrinsic fairness standard, which Toolco failed to meet, the parent is liable for the subsidiary's losses unless it is able to establish other causes for them. 15 
4.
Transactions Outside the Reach of Intrinsic Fairness. Not all relationships or transactions that somehow connect a parent corporation to its subsidiary are subject to the intrinsic fairness standard. In general, intrinsic fairness applies only when the parent benefits "at the expense" of its subsidiary." 6 Not all transactions that link a benefit to the parent with a detriment to the subsidiary or its minority shareholders prove problematic. The parent's benefit is not "at the expense of" the subsidiary if it stems from the parent's own position or set of entitlements, gained under rules set by government agencies or other third parties, even if the outcome is not favorable to the subsidiary. 1 1 7 Moreover, transactions that treat all shareholders in the subsidiary equally do not trigger the intrinsic fairness test. If the subsidiary declares a dividend on its one class of stock, paying the same amount per share, the intrinsic fairness test does not apply because the parent has not received a benefit unavailable to all shareholders.
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The decision to declare the dividend is simply a business judgment made by the subsidiary's directors, subject to the statutory financial tests that apply to all dividends."' Analysis is more complicated if the subsidiary has more than one class of stock outstanding. If the parent owns one class of stock and minority shareholders in the subsidiary own the other, a decision to declare a dividend on (Del. 1985) . But suppose that, as in Eisenberg v. Chicago Milwaukee Corp., the directors own a substantial percentage of the common stock and vote to approve a tender offer for noncumulative preferred stock at an offer price equal to a little more than half of the preferred's redemption price. See Eisenberg v. Chicago Milwaukee Corp., 537 A.2d 1051 (Del. Ch. 1987). The corporation in Eisenberg was "abundant[ly] liquid," a condition attributable in part to its directors' decision not to pay dividends for 16 years. Id. at 1053-54. Indeed, the corporation, which once operated a railroad, had few assets other than $300 million in cash and $90 million in real estate. Each dollar paid to repurchase and cancel a share of preferred would become a dollar more for the common in an eventual liquidating distribution of assets. The Eisenberg court's opinion held that the disclosure that accompanied the tender offer was deficient because it misstated the purpose of the tender offer and omitted facts relevant to assessing the adequacy of the price. Id. at 1058. The opinion does not discuss the applicability of an entire fairness standard to the directors' decision to authorize the tender offer. But see note 199 infra. The opinion does conclude, however, that the offer was "inequitably coercive," because the directors disclosed they intended to seek delisting of the preferred from the New York Stock Exchange, a statement the court found misleading. 26 the chancery court held that the fact that the terms of a merger with the parent corporation were negotiated on the parent corporation's behalf by the subsidiary's unaffiliated directors did not shift the standard of review away from entire fairness to business judgment. 27 To be sure, although the standard remains entire fairness, the burden shifts to the plaintiff to establish a lack of fairness." 2 Moreover, bargaining as if the parties had an arm's-length relationship is said to be "strong evidence that the transaction meets the test of fairness. 129 Why does entire fairness remain the applicable standard? As Citron acknowledges, in most transactions between a corporation and its fiduciaries, such as a sale of assets between a corporation and an individual director, if the transaction is approved in good faith by fully informed, disinterested directors or fully informed, disinterested stockholders, subsequent challenges to the transaction confront the business judgment rule." 3 Judicial review is then limited to "issues of gift or waste with the burden of proof upon the party attacking the transaction. ' 131 Citron reasons that transactions with fiduciaries who also control the corporation should be subject to a different standard:
Parent subsidiary mergers, unlike [directors'] stock options, are proposed by a party that controls, and will continue to control, the corporation, whether or not the minority stockholders vote to approve or reject the transaction. The controlling stockholder relationship has the inherent potential to influence, however subtly, the vote of minority stockholders in a manner that is not likely to occur in a transaction with a noncontrolling party.
Even where no coercion is intended, shareholders voting ... might perceive that their disapproval could risk retaliation of some kind by the controlling stockholder. For example, the controlling stockholder might decide to stop dividend payments or to effect a subsequent cash out merger at a less favorable price, for which the remedy would be time consuming and costly litigation. At the very least, the potential for that perception, and its possible impact upon a shareholder vote, could never be fully eliminated. Moreover, the parent's potential mode of retaliation against subsidiary directors is even more obvious than the scenario described in Citron. However independent they may be, a subsidiary's directors are subject to election and, unless the subsidiary has cumulative voting, the majority stockholder elects all directors. In fact, the majority stockholder may also be able to remove all directors without any showing of cause.' 3 3 A majority shareholder's decision to retaliate by removing or by not reelecting a director is not likely to be actionable at all. Occasionally, however, a transaction eludes the grasp of entire fairness review. In Cinerama, Inc. v. Technicolor, Inc.," the plaintiff challenged a merger transaction negotiated by Technicolor's directors to conclude a third party's two-step acquisition of all Technicolor shares. The Technicolor directors predated the third party's acquisition; only one director had a significant financial interest in the transaction not shared by all holders of Technicolor stock. The court held that when a majority shareholder takes no action with respect to the negotiation for the corporation or approval of a proposed transaction (and uses no corporate information that would not be available to an arm's-length party), he has no duty to the corporation or its shareholders with respect to that transaction apart from such duties as are owed by any person in such circumstances .... "
As a consequence, the applicable standard of review is the business judgment standard.' 3 6
Read as a whole, these cases exhibit considerable skepticism about the normative significance of mere ritual and form. That the subsidiary is represented in negotiations by directors who lack formal ties to the parent in itself does not establish that the directors adequately protected the minority's interests. In contrast, if the representatives of the subsidiary and the parent bargain as if they had an arm's-length relationship---a context-and-fact-dominated determination-that will be relevant to showing entire fairness. The parent's control over the subsidiary limits the significance of the minority's vote to approve the transaction; even if fully informed, the minority votes in a context inescapably shaped by the parent's control.
6.
The 136. Cinerama's facts closely resemble negotiations with a third party, not a controlling shareholder, given the court's finding that Technicolor's new majority shareholder had no access to confidential information that would be atypical in a negotiated transaction.
have achieved in arm's-length negotiation. 137 The result may be ascertainable .within a narrow margin of error" if the transaction involves fungibles. 3 ' Otherwise, at most, a standard of hypothetical arm's-length bargaining might be used "to set limits on either side outside of which one can say with some assurance that the parties would not have agreed at all . .. .,,139 These limits, however, are not especially useful information if they are very far apart. In any event, if the arm's-length result is unknowable, shareholders lack a benchmark against which to analyze the data they are given. Moreover, parties negotiating in the shadow of an intrinsic fairness standard may behave differently. In particular, Delaware cases examine whether the subsidiary's directors had "real bargaining power" to strike an arm's-length-like deal with the parent," 4 or whether the parent dictated the terms of the transaction or presented the subsidiary's directors with a non-negotiable offer and asked them to determine whether its terms were fair. ' Unless the subsidiary's directors were able to bargain freely, the burden of showing that the transaction was entirely fair remains with the parent.
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The past decade of leveraged buyout transactions generated many cases in Delaware challenging the conduct of directors who reviewed managementinitiated buyouts. Describing cases in which directors evaluated management buyout proposals, the present Chancellor wrote that Delaware courts are motivated by a concern that directors not indulge in a charade. They look for "the substance of an arm's-length process," for a good-faith, informed attempt to approximate arm's-length bargaining.
14 3 Although these observations are limited to directors' roles in reviewing proposed management buyout transactions, they seem to apply more broadly as well. The Chancellor's concerns seem pertinent to situations in which directors review transactions involving controlling shareholders. As we have seen, however, in the absence of arm's-length bargaining on behalf of the subsidiary, the consequence is that the parent retains the burden of proving entire fairness. impelled to do what they must, out of a "sense of duty," which he urges committee advisors to instill in committee members. 144 The adviser's role goes beyond providing technically adept advice to encompass a program of moral education directed toward the adviser's client. The program itself, of course, is shaped by the rhetoric of fiduciary doctrine; it translates the rhetoric into operational consequences. An additional stimulus-beyond the risk that the parent will bear the burden of proving entire fairness-is the risk of personal liability to the unaffiliated directors themselves. If they undertake but fail in a distinct mission on behalf of the minority shareholders, the unaffiliated directors may be individually liable to minority shareholders for their provable losses.
14 5 However, two factors undermine the efficacy of this stimulus. First, the Delaware corporation statute permits a corporation's certificate of incorporation to include an exculpatory provision eliminating directors' liability to the corporation or its stockholders for money damages arising from the directors' breach of a duty of care."
Second, liability and litigation expenses generated by such claims may be covered by directors' and officers' liability insurance. 47 
B. Fiduciary Constraints and the KeepRite Litigation
Litigation challenging the KeepRite transaction would proceed very differently in the United States under the fiduciary doctrine. The litigation would, in some respects, be more complicated, and could involve a set of corollary questions. The form of the litigation would be different. Unless the subsidiary sued its parent, alleging breach of fiduciary obligation, a shareholder would challenge the asset acquisition in a derivative suit. The court would characterize the alleged wrong as an injury to the subsidiary corporation. Consequently, an aggrieved shareholder would not be able to bring a direct action on her own behalf against the parent. Although many Canadian corporation statutes contain provisions that permit a shareholder, if so authorized by the court, to bring a derivative action on behalf of a corporation, 1 " the plaintiff may pursue the same claim through an oppression action. Given the relative procedural simplicity of oppression actions, 149 Substantively, the litigation in the United States would also differ. Applicable legal doctrine would identify who (or what) owed duties to whom and, on facts like those in KeepRite, the general content of those duties. As a result, expectations for the conduct of a committee of independent directors could be articulated with greater clarity. The standard applicable to the merits of the transaction and to the conduct of the parent corporation would likely be the "intrinsic fairness" standard. Depending on the circumstances, either the plaintiff or the defendant might bear the onus of establishing that the transaction was (or was not) fair.
1.
The Form of the Litigation. A shareholder challenge to the KeepRite transaction most likely would be litigated as a derivative suit because any injury initially affected the subsidiary corporation itself. Minority shareholders suffered only secondarily, as a result of the subsidiary's alleged overpayment for the assets it purchased. Relatedly, if the parent benefitted from the transaction, beyond its receipt of the purchase proceeds, and is under a duty to account for the amount of its benefit, the right to the accounting again seems, in the first instance, to run in favor of the subsidiary corporation. In the United States, shareholders have been able to raise such claims as plaintiffs in direct actions only in some jurisdictions,' 5 1 and also only in closely held corporations.' 52 In contrast, Canadian courts have generally permitted the statutory oppression provisions to be used as vehicles for claims that otherwise would be pursued as derivative actions.' 5 3
The derivative action may be uniquely complicated as a type of private civil litigation. Complexity aside, three major consequences follow from mandating that the plaintiff's challenge proceed as a derivative suit. First, if the plaintiff is successful in recovering money damages, the judgment presumptively will be payable to the subsidiary corporation, 5 " which will benefit the subsidiary's creditors.' 55 Second, derivative litigation is subject to an unusually high degree of judicial control. In particular, the court must approve any settlement or voluntary dismissal of the suit. 156 Third, the corporation itself, through its directors, may be able to assume control over the claim asserted. Most jurisdictions in the United States require the prospective plaintiff either to demand that the corporation's directors take action or to allege facts which demonstrate to the 16°D irectors, however, do not necessarily lack independence simply because the corporation has a majority shareholder. The allegation of control must be coupled with "such facts as would demonstrate that through personal or other relationships the directors are beholden to the controlling person., 161 The "beholden to" standard could be met by a variety of allegations, including, for example, employment relationships between the subsidiary's directors and the subsidiary or the parent corporation. 6 2 If the plaintiff does make a demand and the board refuses it, the court's review is limited to whether the board's investigation was reasonable and in good faith. 6 24, 1990 ) (allegation that corporation exchanged stock worth $16 million to gain control of company whose primary assets were purchased for $110,000 during previous year, and allegation that corporation exchanged stock worth $5 million for shares and notes with market value of about $400,000, are both litigable claims of waste). 163. See Thorpe v. CERBCO, 611 A.2d 5, 11 (Del. Ch. 1991). Suppose a majority of the board is interested in the transaction and appoints a committee of disinterested directors to investigate the claim. If the full board itself refuses the demand (contrary to the committee's recommendation), the plaintiff's complaint setting forth these allegations has raised a reasonable doubt about the board's good faith. See id.
KeepRite and the wholly owned subsidiaries, ICG's duties to KeepRite could be outlined explicitly. Likewise, expectations could be clearly articulated for KeepRite's unaffiliated directors, if they act on its behalf, in connection with the transaction.
If ICG is a fiduciary of KeepRite's minority shareholders, its dealings with the subsidiary will be tested against a standard of "intrinsic fairness" if it selfdeals by obtaining benefits not proportionately derived by KeepRite's minority shareholders. This criterion for self-dealing is met by ICG's sale of assets to KeepRite through its wholly owned subsidiaries. Like Toolco in Summa Corp., the selling shareholder has an opportunity, not available to all subsidiary shareholders, to dispose of assets to a particular purchaser.
To be sure, the content of entire fairness, as applied in particular to the price paid for assets, resists abstract articulation. A substantive standard of hypothetical arm's-length bargaining may be useful if the assets being purchased or sold are fungibles; otherwise, the standard will, at best, help to set outside limits against which to measure the actual terms of the transaction. In contrast, the consequences may be much less ineffable if unaffiliated directors of the subsidiary are advised to act as if they were negotiating an arm's-length transaction. Moreover, any hope the controlling shareholder may harbor of eluding the "entire fairness" standard-based on the recent Technicolor opinionl4-depends heavily on whether the subsidiary's interests are represented by directors who are visibly uncompromised by ties to the parent as well as whether the parent has enjoyed, as controlling shareholder, privileged access to nonpublic information generated by the subsidiary.
3.
Burdens in the Litigation. Current Delaware cases engage in complex sequences of burden-shifting in litigation challenging transactions between parents and their subsidiaries. As a conflicted fiduciary, the parent that selfdeals clearly bears, as an initial matter, the burden of showing intrinsic fairness, a concept that, to some extent, may be divided between components of fair dealing and fair price. If a majority of the subsidiary's minority shareholders approve the transaction, after receiving candid disclosure from the parent, the burden shifts to the party challenging the fairness of the transaction. Similarly, the burden shifts if the terms of the transaction were negotiated on the subsidiary's behalf by unaffiliated directors who acted as if they were negotiating within an arm's-length relationship. The appellate opinion in KeepRite is not as clear as one might wish about factual underpinnings that become crucial for resolving these questions in a framework shaped by fiduciary doctrine. In particular, the opinion is silent about the committee's accomplishments on behalf of the subsidiary. Fiduciary analysis makes it important to clarify the committee's mandate in advance of its work. At a minimum, in the absence of such clarity, the risk is higher that the burden of showing substantive fairness will remain with the parent corporation.
Indeed, some recent Delaware cases involving parent-subsidiary transactions expressly note the parent's exquisite awareness throughout the transaction that litigation eventually would ensue. As a result, the parent tried to minimize its subsequent vulnerability in litigation, where it knew the court would apply the entire fairness standard in reviewing the transaction and the process that led to it. In Citron, for example, the parent-after deciding to acquire the minority interest in its subsidiary-did not formulate the merger terms itself.
16 5 Instead, it retained an investment banking firm to recommend terms. The parent placed no constraints on the valuation approaches the investment bank might take or on the merger terms it might ultimately recommend. The parent also gave the minority veto power by making the merger expressly subject to approval by a majority of the minority shareholders." 6
4.
Canada's Regulatory Alternative.
Relationships like those in KeepRite occur with frequency in Canada because corporate ownership is so highly concentrated. As the KeepRite opinions illustrate, case-by-case litigation under the general statutory prohibition on oppression is not likely to generate a body of case law prescribing and applying crisply defined articulations of duty. Private litigation-like the KeepRite case and the Delaware cases--does not occur in an institutional vacuum, however. In particular, both Canada and the United States have elaborate sets of regulations that affect transactions in securities. Large differences in securities regulation between the two countries partially account for the even larger differences in norms applicable to private corporate litigation.
The Ontario Securities Commission ("OSC"), Canada's most prominent securities regulator, recently promulgated an elaborate and comprehensive set of rules termed a "Policy Statement" to govern "related party transactions" involving issuers of securities subject to regulation by the OSC.
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The policy imposes disclosure, valuation, and approval requirements on enumerated types of transactions among related parties. These transactions include dispositions of assets, bids for securities by the issuer or its insiders, and "going private" transactions. The policy defines "related party" broadly to encompass, among others, persons or companies (other than lenders) that hold securities or contractual rights "sufficient to affect materially the control of an issuer of securities .'   16   8 This definition includes, among the many relationships, the prototypical relationship between a parent corporation and its subsidiary. If a related party transaction involves an asset with a value in excess of twenty-five percent of the issuer's market capitalization, the policy statement requires that an independent valuer prepare a formal valuation, to be filed with the OSC and summarized in proxy materials furnished to security holders. 16 9 The policy statement regulates the scope and coverage of the valuation report and does not permit the use of a "conclusory statement of opinion as to the value or range of values." 17 Transactions of the same magnitude are also subjected to a minority approval requirement;" they must be approved by holders of each class of affected security. The policy statement recommends as "good practice" the use of a special committee of independent directors to negotiate the terms of a transaction involving a related party; if such a committee does not carry out negotiations, a committee alternatively might review or report upon the transaction."' The OSC's policy statement is structured so that parties who contemplate engaging in such a transaction must either comply with the statement or demonstrate to the OSC that "the grant of discretionary relief [from compliance] would not be prejudicial to the public interest ...
."173
The breadth of the policy statement's requirements suggests intriguing contrasts with the limits on the scope of federal securities regulation in the United States. Several of the policy statement's requirements would not be legally feasible if adopted in the United States by the federal Securities and Exchange Commission ("SEC"). In particular, the SEC probably lacks rulemaking authority under present statutes to mandate minority-approval voting requirements. 174 Indeed, the SEC rule regulating "going private" transactions 169. Id. § 18.1. Having the asset valued does not mean that the corporation's shareholders become entitled to receive a prorated pay-out to them on demand. Rights to dissent are defined by the relevant corporate law. See supra note 24.
170. Policy Statement 9.1, supra note 167, at § 24.5(3). 171. Id. § 20.1. The minority approval requirement is subject to exceptions. The exceptions include transactions in which all holders participate pro rata (such as a rights offering or a bona fide dividend paid in cash or kind) and transactions involving sales of assets to wholly owned subsidiaries. Also exempt are negotiated transactions with a related party when the corporation has another shareholder holding more voting rights who supports the transaction and who is treated by the transaction equally on a pro rata basis with minority shareholders. Id. § § 18.1, 20.2(1). The minority approval requirement, additionally, is inapplicable if the related person already is the holder of 90% or more of each class of the issuer's securities and either a statutory appraisal remedy is available to minority security holders or .a substantially equivalent enforceable right is made available to the minority security holders." Id. § 20.2(2).
172. Id. § § 19.1, 27.1. The Commission recommends, but does not require, that the selection of the valuer, and instruction to the valuer, be made, "where possible," by a special committee of directors. Id. § 23.1. In the small cast of interconnected players in Canadian corporate transactions, one might wonder about the efficacy of independent valuers and independent directors. Valuers wish for repeat business, which may bias their work, while independent directors come from "the relatively small pool of directorial talent in Canada [where] it will often be difficult to find directors who are not connected either by business or social links to important players in the corporate group." See Daniels & Maclntosh, supra note 4, at 927. If they lack present links to key players, directors' behavior might be affected by the wish to have such ties in the future.
173. Policy Statement 9.1, supra note 167, § § 3.2-3.4. 174. See The Business Roundtable v. SEC, 905 F.2d 406,411 (D.C. Cir. 1990) (invalidating SEC rule mandating one-share-one-vote rule with court observing that Congress in Securities Exchange Act did not authorize SEC to promulgate rules that move "beyond control of voting procedures and into the does not mandate providing shareholders with either an independent valuation or an independent "fairness opinion" stating the writer's conclusory opinion as to fairness.
7 5
The contrast between the United States and Canada is multi-dimensional. In the United States, the regulation of transactions between parents and their subsidiaries has evolved through two channels. First, it has developed through judicial elaboration of fiduciary norms in cases contesting particular transactions. Second, it has evolved as a result of the efforts of parties in subsequent transactions to conform their conduct to those articulated norms in order to minimize their potential vulnerability in litigation. The Canadian approach, in contrast, derives less specific guidance from the results of private litigation and much more from administrative directives. Given the detail of the OSC's policy statement, the Canadian approach leaves less discretion in the hands of private parties and their legal advisors. Ultimate resort, under the policy, is to the discretion of a securities administrator not the judgment of a court. In contrast, the United States leaves more choices open to private parties, inevitably placing more weight on the integrity of private legal and financial advisers. Not surprisingly, the U.S. approach has also created a highly complicated body of decisional law.
Coupled with greater flexibility in the United States is the hortatory impact of fiduciary language. Couching these issues in terms of fiduciary language is likely to have concrete consequences. Indeed, the OSC's policy statement (like the appellate opinion in KeepRite) says little about the optimal role for independent directors acting on behalf of the subsidiary. May these directors, consistent with their mission, simply react to a proposal from the parent? May they understand, at the outset, that they cannot refuse to proceed with the transaction? Must they play an active role in negotiating the terms of the transaction? Must they explore alternatives to a proposed transaction? In contrast, the Delaware materials examine these questions fully, in terms that expressly articulate aspirations for directors. Moreover, by expressly recognizing nonshareholder interests and equating them with shareholder interests, the Canadian oppression statutes themselves tend to defeat clarity in the articulation of directors' duties. Clarity is further thwarted by the statutes' explicit embracing of conflicting interests.
IV INTERESTS AND GRIEVANCES OF OTHER CORPORATE CONSTITUENTS
Minority shareholders are not unique in their capacity to be injured by the acts of a corporation or the persons in control of it. Other parties who might be distribution of voting power").
175. See Schedule 13E-3, 17 C.F.R. § 240.13e-100, items 9(a), 9(b) (1991) (mandating disclosure to shareholders of any report, appraisal or opinion other than from counsel that is materially related to Rule 13e-3 transaction). Item 8 in Schedule 13E-3 requires that the issuer itself state its belief as to the fairness or unfairness of the transaction and state its basis for that belief.
harmed include the corporation's bondholders, bank lenders, trade creditors, employees, a variety of government entities, and the communities in which the corporation either engages in business operations or ceases to do so. An important question that Canadian and American authorities answer differently is the extent to which these nonshareholder grievances should be resolved through litigation that applies norms defined by corporate law or fiduciary obligation. Canadian oppression provisions afford a statutory basis, grounded within corporation law, for the litigation of claims that, in the United States, are largely treated as matters for private contract. Indeed, Canadian oppression statutes permit ex post judicial responses to situations in which enforceable claims would otherwise be shaped exclusively by ex ante agreement among the parties.
A. The Ambit of Contract and Its Limits Numerous U.S. cases support the general proposition that, subject to a few exceptions, only holders of equity securities may assert claims grounded in breach of fiduciary obligation against a corporation's directors or its controlling shareholder. Other constituents are limited to rights against the corporation defined by statute or by private contract. Even holders of preferred stock are limited to contractual rights and remedies insofar as the dispute concerns the preferred stock's defined rights that distinguish it from common stock. In the absence of a statutory or contractual inhibition, the corporation is free to take action that may disappoint the known or predictable expectations of its nonshareholder constituents. This freedom is limited by the implied contractual covenant of good faith and fair dealing, which disfavors overly literal interpretations of express language. Courts, in general, have not construed implied contractual obligations expansively, reflecting an unwillingness to compensate disappointed constituents when their expectations are not reflected in an express term of an explicit agreement with the corporation. 176 Litigation involving leveraged buyouts ("LBOs") from the late 1980s illustrates the scope within which contract law norms define parties' legally enforceable expectations. In Metropolitan Life Insurance Co. v. RJR Nabisco, Inc.,' the plaintiffs were institutional holders of long-term debt securities issued over a period of several years. The bondholders sued after RJR Nabisco's board facilitated an LBO for the corporation, a transaction that required the issuance of enormous amounts of additional debt. The price at which the bonds traded in the secondary markets and the bonds' ratings dropped drastically-but predictably-after the issuer announced plans for the LBO. The court held that by incurring debt to fund the LBO, the issuer and its directors did not breach any fiduciary obligation to the bondholders or any implied contractual obligation of good faith. Nothing in the indentures specifically or impliedly limited the issuance of additional debt.' 7 8 In response to the perceived risk of large, highly leveraged transactions, some underwriters and institutional bondholders demanded that indentures include provisions mandating, among other things, redemption of debt securities upon the occurrence of events like leveraged buyouts. Such provisions assure purchasers of debt securities that they will be able to sell the securities to the issuer, at a previously agreed-upon price, upon the occurrence of a specific, defined event that is likely to depress the secondary market price at which the securities would trade.' 79 A second type of risk-reduction provision entitles the bondholder to have the issuer adjust the interest rate. Practitioners recognize, however, that no such provision will define triggering events so comprehensively that perfect protection will result." s Not surprisingly, some behavior oversteps the ambit of contractual norms. Behavior that is tortious is outside contract law's ambit. 8 ' In Metropolitan Life, for example, the court permitted the plaintiffs to replead their fraud claims against RJR Nabisco."l The plaintiffs alleged that officers of RJR Nabisco, to induce them to invest, made statements that were false in light of the officers' contemporaneous knowledge of plans for an LBO.
Additionally, if the corporation becomes insolvent, its financial condition dramatically relocates the focus of fiduciary analysis. Upon insolvency, the corporation's directors must act on behalf of its creditors, not its equity investors, at least when their interests conflict. 1 prior to the point of actual insolvency, however defined, "in the vicinity of insolvency, a board of directors is not merely the agent of the residue risk bearers, but owes its duty to the corporate enterprise. ' '1 8 The "enterprise," in turn, includes both creditors' and shareholders' interests.
Of course, this shift in directors' duties raises many questions. Do creditors have standing to sue if directors authorize a transaction that is imprudent from the creditors' standpoint? 1 " Should creditors be relegated to the remedies created by fraudulent conveyance law, which only permit them to recover assets that the corporation transferred without fair consideration if it thereby became insolvent? Perhaps Credit Lyonnais simply increases the probability that directors' decisions will be characterized as business judgments, thereby protecting decisions that might otherwise be vulnerable to shareholder challenge as evidencing undue favoritism toward creditors and undue risk-aversion at the creditors' behest. One might also reflect on transactions that increase the risk of insolvency. Are directors vulnerable if they make a decision-such as authorizing an LBO-that moves the corporation near but not into insolvency by greatly increasing the enterprise's overall degree of financial risk (and financial return as well)?
Within the corporation's set of financial creditors, interests are not identical. In this light, it is significant that the state statutes that expressly authorize directors to take nonshareholder interests into account do not, with one arguable insufficient assets to pay creditors' claims as they came due. Justice Story observed that shareholders' .rights are not to the capital stock but to the residuum after all demands on it are paid. On a dissolution of the corporation, the bill-holders and the stockholders each have equitable claims, but those of the billholders possess, as I conceive, a prior exclusive equity." Id. at 436-47. Other jurisdictions treat differently the situation of directors once a corporation becomes insolvent. In Australia (the most extreme example), directors are personally liable for the corporation's business debts that are incurred when there are reasonable grounds to believe the corporation will not be able to pay all its debts when and as they come due. CORPORATIONS LAW § 592 (1992) (Austl.). Moreover, directors who permit "trading whilst insolvent" commit a criminal offense. One consequence would be ineligibility, for five years following conviction, to manage a corporation without the court's permission. Id. § 229(3). In England, "trading whilst insolvent" is not criminalized, and directors are personally liable only if they knew or ought to have known that there was "no reasonable prospect the company would avoid going into insolvent liquidation .... " Insolvency Act 1986, § 214(2)(a) (Eng. The boom in high-stakes acquisition activity in the 1980s did not bypass Canada. Oppression litigation followed inexorably in its wake. In Palmer v. Carling O'Keefe Breweries of Canada Ltd., the plaintiffs held shares in two series of preferred stock issued by a Canadian brewer. The instrument creating the rights of the preferred stock obliged Carling to redeem it at par value in the event of "liquidation, dissolution or the winding up of the company or any other distribution of assets of the company among its shareholders for the purpose of winding up its affairs."" i 9 If any of these events occurred as a result of voluntary action by Carling, the preferred stock was entitled to par value plus a premium."°I n 1987, I.X.L., a wholly owned subsidiary of Elders, a large Australian brewer, acquired all the common shares of Carling through a takeover bid and a subsequent compulsory acquisition of holdout shareholders.' Elders subsequently decided to "marry" Carling's assets with the acquisition debt, which required the elimination of the preferred stock. Elders wished to achieve this end without redeeming the preferred shares, which were trading at prices much lower than their redemption price. The preferred shareholders failed to vote by a sufficient majority to amend the redemption price. Thereafter, Carling's directors voted to amalgamate Carling with a wholly owned subsidiary of I.X.L., a transaction that did not require any vote from the preferred shareholders." 9 The amalgamated company thus owned Carling's income-producing assets and became subject to the acquisition debt. Elders-warned of the likelihood of an oppression claim by the preferred shareholders--entered into a set of agreements known collectively as the "support agreement." Elders agreed to indemnify the acquisition lenders, who agreed to waive any right of recourse against Carling. Elders also agreed to buy the preferred shares at their stated redemption prices if Carling failed to make any dividend payment. Elders' agreement was viewed with favor by the Canadian Bond Rating Services, which raised its rating of the preferred shares.
See
Despite the favorable reaction from the rating service, the plaintiffs' oppression claim succeeded before the Ontario Court of Appeal. The court acknowledged that "[a]s long as Elders remains willing and able to discharge its obligations under the support agreement, the preferred shareholders are probably in as good a position, or better, than that in which they would have been if there had been no amalgamation." 193 Indeed, if Elders became unwilling to discharge its obligations, it seems that preferred shareholders would have a direct claim against the corporation. At a minimum, the preferred shareholders would be third-party beneficiaries of the support agreement. The court reasoned that, even with a willing and able Elders in the picture, "the persons who bought the preference shares, at least those who did so before the take-over, had not intended to invest in, or be dependent upon Elders. They had invested in a Canadian brewing company, not an Australian conglomer- In contrast, one strongly suspects that under Delaware law Elders would have been able to terminate the preferred shareholders' interests at a much lower price. In Rothschild International Corp. v. Liggett Group, Inc.," a 1984 Delaware case, the plaintiff challenged a cash-out merger in the wake of a tender offer that eliminated a class of cumulative preferred stock at a price well below the redemption price applicable in the event of a liquidation. The court held that the merger did not constitute a liquidation and that the plaintiff's sole remedy was to dissent from the merger and seek the payment of the shares' "fair value" through an appraisal proceeding." 9 "Fair value," the court noted, would entitle the plaintiffs "to an amount equal to their proportionate interests ... as determined by 'all relevant factors.' 1 9 8 The transaction in Rothschild differs from that in Carling O'Keefe because it triggered appraisal rights; under the applicable Canadian corporation statute, an amalgamation triggers appraisal rights only for shareholders entitled to vote on the resolution.! 9
The emphasis in Rothschild, as in Metropolitan Life, is on the primacy of express contract, even though the securities in Rothschild represented equity rather than debt interests. "Preferential rights," observed the Rothschild court, "are contractual in nature and therefore are governed by the express provisions of a company's certificate of incorporation. Stock preferences must also be clearly expressed and will not be presumed." 2 " In Carling O'Keefe, in contrast, the -court focused on the expectations of the preferred shareholders that remained undefined by contract (for example, that Carling would remain a Canadian company), ultimately expanding the range of transactions that triggered a premium liquidation payout.
Indeed, it seems likely that the outcome in Metropolitan Life would differ under oppression analysis. A variety of creditors have successfully pursued oppression actions in response to actions by corporate debtors to which they objected. 2 " 1 Like the shareholders in Carling O'Keefe, the Metropolitan Life plaintiffs invested in light of significant expectations for RJR Nabisco that were neither defined nor articulated in express contract terms. 2 ' The highly leveraged company that emerged from the LBO was, financially at least, drastically metamorphosed from the company in which they had invested initially. To alleviate a perceived "oppression risk" on the litigation front, directors embarking on an LBO could voluntarily offer redemption to holders of debt securities. To fund the redemption, the directors might either borrow more in the LBO (if the funds are available) or structure the transaction to pay a proportionately lower premium to the corporation's shareholders. In the latter scenario, the oppression constraint on directors leads to less favorable treatment of its pre-LBO shareholders, other things being equal; in the former scenario, post LBO-shareholders (and other corporate constituents, for that matter) have
Id. § 251(f).
200. 474 A.2d at 136. Indeed, this view of preferred stock may well cut off the allegation that, by approving a merger transaction structured to resemble the Carling transaction, the corporation's directors breached a fiduciary obligation owed to the preferred stockholders. One might argue that the directors, acting at the bidding of the sole common stockholder, were conflicted in approving a merger detrimental to the preferreds' interests. See supra note 121. But the interests at issue are simply preferential rights, .contractual in nature and therefore ... governed by the express provisions of a company's certificate of incorporation." Rothschild, 474 A.2d at 136. The terms of the merger, it is assumed, did not contravene any of the express provisions in the certificate. Nor did the Carling transaction entail a distribution of assets; assets simply became encumbered. Should the encumbrance be treated as waste? It furthers the interest of one cohort of Carling stockholders, specifically, the interest of its sole common shareholder.
201 interests in a highly leveraged company that has, most likely, refunded old debt with (more expensive) new debt.
V CONCLUSION
What explains the differences between Canadian and U.S. norms explored in this article? Canadian commentators stress the relative conservatism of Canadian judges and the lingering influence of English law in explaining why Canadian courts have not followed the lead of their counterparts to the south in imposing a fiduciary obligation on majority shareholders. 2 3 Characteristics of judges, though, do not explain the distinctive legislative contribution to corporate law made by the Canadian oppression statutes.
The contrasts explored in this article are only elements in larger interrelated systems, creatures in a larger ecosystem of corporate law, regulation, and practice. 2 ' The Canadian system, in many respects, reflects a dominant value of egalitarianism. The regulation of corporate takeovers in Ontario and Quebec, for example, mandates equal treatment of target shareholders to a much greater degree than does the counterpart regulation in the United States. Indeed, under the Ontario Securities Act, subject to a few exceptions, any transaction in which a person acquires twenty percent or more of a class of shares is defined to be a takeover bid, which must be made at the same price to all holders in the same class. 2 5 By legislation, Ontario defines corporate control to be an asset of the corporation. The Canadian oppression statutes, similarly, reflect an egalitarian norm that equates the protectible interests of shareholders with those of nonshareholder constituents. To pursue the ecological metaphor a bit further, these statutes structure the Canadian ecosystem with less differentiation among species than do the counterpart norms that shape the U.S. ecosystem. The Canadian oppression statutes minimize the special status of equity investment. By doing so, they make it difficult for a court-such as that in KeepRite-to attach explicit fiduciary constraints to any particular relationship created by the corporate form of organization.
On the specific issues examined in this article, the Canadian resolution seems to disfavor clearly drawn demarcations that differentiate among interests created by the varied relationships creditors, shareholders, and other parties have to a corporation. Moreover, the Canadian resolution seems to create weaker, rather than stronger, incentives for ex ante definitions of entitlements. Looking north from the United States, one might recall the contrasting images from Professor Carol Rose's classic article, Crystals and Mud in Property Law. 2 ' Crystals, writes Professor Rose, are rules of law that clearly, specifically, and narrowly define entitlements in advance of disputes among concerned parties. "Mud rules," in contrast, are fuzzy and ambiguous rules of decision that create opportunities for judicial second-guessing based on ex post examinations of numerous factual circumstances. For example, the early common law mortgage was as crystalline as a pawn shop transaction; courts of equity, by judicially enlarging the debtor's time to pay before final foreclosure, created a fact-specific "mud rule" of excuse. 2 " Crystal rules seem to typify the preconditions needed to encourage one-shot dealings among strangers, who would wish, within the limits of language, to define and bound all relevant entitlements. In contrast, courts adopting "mud rules" in effect reinstate[] the kind of weighing, balancing and reconsidering that the parties might have undertaken if they had been in some longer term relationship with each other." 2 " The Canadian oppression statutes are the quintessential "mud rules" in corporate law; much more than fiduciary concepts, they frustrate attempts to define entitlements in advance. Certain features of the Canadian corporate ecosystem might explain the egalitarian treatment mandated for change of control transactions. Highly concentrated corporate ownership makes Canadian capital markets small places, dominated by a relatively small number of players. It might be difficult to attract public equity investment into a market visibly dominated by corporate insiders and other large players, in the absence of a mandatory assurance of equal treatment in connection with sales of control. ' Sales of control are, among their other traits, transactions that combine visible opportunities for the selling shareholders to profit with less visible opportunities for the purchaser to exploit the corporation's assets and the nonselling shareholders. 210 Moreover, the concentrated nature of corporate ownership in Canada might help explain the popularity of the "mud rule" solutions encouraged by oppression statutes. In a concentrated economy, one with a small number of major players, each player-large shareholder, bank lender, institutional holder of debt securities-may have more than one relationship with other players. When disputes occur in a world typified by multidimensional relationships, inhabitants may prefer accommodation and readjustment to an invariant insistence on openand-shut resolution. The generalized entitlement to fair treatment created by oppression statutes, in short, may mirror Canadian economic practices or Canadians' normative assumptions about what economic practices should be. The drawback of this explanation is that these ownership patterns preceded by 207 The Canadian ecosystem also features a prominent role for organs of government-legislative and administrative-in defining and enforcing rules for private parties' conduct. Less turns on private litigation than in the United States because more is controlled at the outset by mandatory legislative rules or administrative supervision. Why this might be is well beyond the scope of this article. One recalls, though, that the Canadian constitution has long been expressly directed toward enabling its citizens to achieve "Peace, Order and Good Government," but not (at least expressly) "Life, Liberty and the Pursuit of Happiness."
In any event, by creating such strong incentives for ex ante definitions of entitlements, the U.S. ecosystem has nurtured conduct toward creditors perceived in many quarters to be opportunistic. 212 Sharply drawn demarcations among types of interests may yield greater predictability and intellectual neatness than do more loosely structured constructs, but intellectual tidiness does not in itself make outcomes palatable. 211 . A thoughtful critique of prior corporate law in Canada and a detailed set of reform proposals preceded enactment of the CBCA in 1975. See generally DICKERSON ET AL., supra note 24. The report explicitly endorsed Professor Ballantine's view that corporation laws "provide the legal frame and financial structure of the intricate corporate device by which business can be carried on and in which the combined energies and the capital of the managers and of many investors may work together." Id. at 3 (quoting H.W. BALLANTINE, BALLANTINE ON CORPORATIONS 41-42 (1946)). It is evident that individuals have many alternative uses for household surplus, including additional consumption. Moreover, the attractiveness of selecting particular investment choices is affected by the risk of exploitative behavior by persons who actively manage assets or, less directly, persons who control the active managers. That risk is not entirely mitigated by the availability of pooled investment vehicles, such as pension funds and mutual funds; such funds may be large investors, but they do not often possess or exercise control. Nor is it likely that all, or even most, prospective investors can fully diversify their investment portfolio against the particular risk of exploitative behavior. How would an "outsider" considering investing in a subsidiary corporation be able to assess the parent's future propensity to exploit minority investors in subsidiary corporations? Past practice may be indicative, but also may not be repeated in the future. The optimal degree and style of protection against exploitative behavior are rarely self-evident.
212. See Brudney, supra note 186.
